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J U D G M E N T 

1. This is an appeal under Order 41 Rule 1 read with Section 96 of CPC 

against the impugned judgment and decree dated 02-04-2019 passed by Civil 

Judge, Tezpur in counter claim of Title Suit No. 46/2017. 

2. The appellant has filed a counter claim for declaring the plaintiff as not a 

fit person to be continued as Attorney of the defendant‟s no-1 & 3, look after, 

manage business of their out let and service station in the name of 

Kaliabhomora Service Station and for permanent injunction against the plaintiff 

with cost. 

3. The Plaintiff„s case is that “M/S-Kaliabhomora Service Station” is a 

partnership firm and the defendants no-1 & 3 are the partners of the said firm 

and defendant no- 1 is the owner of the land where the said firm is situated. 

That the defendants set up the said firm and plaintiff never incurred any 

amount of money for setting up the said firm. It is further pleaded by the 

defendants that after completion of the said Service Station, the plaintiff came 

along with a company man with a proposal that he is ready to help the 

defendants in running the business if the defendants wish to take his guidance. 

Accordingly, some documents were prepared by the plaintiff without the 

knowledge of defendants and include some terms in the Power of Attorney and 

Declaration and got registered the documents. At the time of execution of the 

documents the defendants had no knowledge about the contents of the 

documents. The plaintiff prepared the documents illegally by suppressing actual 

terms and conditions only for the benefit of plaintiff. That entire money was 

incurred by the defendants no- 2 & 3 for setting up the said service station and 

the company also assisted the defendants for setting up the service station. 

That defendant no-1 & 3 had appointed the plaintiff as their attorney to run the 

said business for unavoidable circumstances on behalf of them and in their 

names only to guide them. All the employees and labour of the said service 

station were engaged by the defendants and not by the plaintiff. But prior to 

3/4 months of filling this suit the plaintiff with an ulterior motive had engaged 

two employees in the said service station. That agreement No- 457/2011 and 

Declaration No-4556/11 are void documents. The plaintiff was given power by 

the aforesaid two documents to operate and to do all the business activities 
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only in the name of the defendant no- 1 & 3. The plaintiff has no right to keep 

the said out let forever as he claimed in the suit. The defendant no-2 is the 

owner of the land where the service station is situated. The plaintiff by making 

false allegations filed FIR against the defendants only with a view to compel the 

defendants to come under his dictation. The Sell India Markets Private Ltd. on 

06/11/17 informed the defendants that their firm has not picked up any Motor 

fuel in the month of October 2017 and on inquiry defendants came to know 

that plaintiff has issued several letters to the said company not to supply Motor 

fuel to the defendant‟s outlet. The above said illegal activities of the plaintiff 

shows that his main purpose is to ruin and destroy the business of the 

defendants. The defendants on several times requested the plaintiff to come to 

Tezpur Sub-Registry Office together with the defendants to cancel the Power 

Attorney but he has not paid any heed to such request. Under the above said 

circumstances, the defendants prayed in their counter-claim for declaration that 

plaintiff is not a fit person to be continued as Attorney of the defendants No- 1 

& 3 to look after and manage the business of their out let and service station in 

the name of Kaliabhomora Service Station and defendants further prayed 

permanent injunction against the plaintiff with cost of the proceedings. 

4. The plaintiff side failed to contest the counter claim of the defendant by 

filling any written statement on counter claim. The court therefore proceeded 

the counter claim ex-parte. 

5. It is seen in the impugned judgment & order that the learned trial court 

strike out the issues framed by the learned predecessor under Order-14 Rule-

5(2) of CPC and consequently, the said issues were not discussed in the 

impugned judgment.  

6. The Defendants side during the time of evidence examined one witness 

and further adduced certain documents before this court in form of proved in 

originals. The credence of both oral and documentary evidence adduced by the 

DW-1, remains un-shaken as the plaintiff side failed to cross-examine the DW-

1. Hence, the evidence of DW-1 remains un-rebutted. 

7. The defendants in their counter claim have prayed for a decree against 

the plaintiff as under: 

 a. For declaration that the plaintiff is not a fit person to be continued as 

Attorney of the defendants No. 1 & 3 to look after and manage the business of 
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their out let and service station in the name of “Kaliabhomorah Service Station” 

on behalf of them in their name; 

 b. For permanent injunction restraining and prohibiting the plaintiff from 

obstructing the defendant No. 1 & 3 in any way from carrying on the said 

business and also restraining and prohibiting him from entering into the 

compound of said business concern of defendants; 

 c. For all cost of the counter claim. 

8. The defendant appellants adduced oral and documentary evidence in 

support of their counter claim and accordingly proved their counter claim but in 

spite of that the learned trial court vide its judgment and decree dated 02-04-

2019 dismissed the counter claim of the defendants illegally without properly 

going through the oral and documentary evidence and laws involved thereon. 

9. Being highly aggrieved and dissatisfied with the judgment and decree 

dated 02-04-2019 passed by learned Civil Judge, Tezpur in T.S. No. 46/2017, 

the appellant prefer this appeal on the following grounds: 

 (i) That the learned trial court committed grave error of fact and law in 

passing the impugned Ex-parte judgment & decree and consequently, 

dismissed the counter claim of the defendant appellants. 

 (ii) That the learned trial court erred in law, fact and equity at the time of 

passing the impugned ex-parte judgment and decree. 

 (iii) That the learned trial court at the time of passing the impugned 

judgment and decree did not apply his judicial mind, hence the same cannot be 

treated as lawfully passed judgment and decree. 

 (iv) That while the predecessor of learned trial court had framed certain 

relevant issues on the basis of the counter claim of the defendants, the learned 

trial court ought not to have strike out the issues by holding that “my 

predecessor in office due to oversight framed certain issues on counter claim 

and at this stage this court finds sufficient reasons of striking out of those 

issues”, therefore the learned trial court ought not have framed new issue by 

striking out the relevant issues which were lawfully framed by the predecessor 

of the trial court while passing the ex-parte judgment and decree upon the 

counter claim of the defendant. 

 (v) That Exhibit-8 proved the fact that plaintiff was doing the activities 

against the interest of the defendant‟s Service Station with ulterior motive to 
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ruin and destroy the business as plaintiff has been clearly engaged in unfair and 

unjust activities. More so, the plaintiff in the suit failed to adduce any evidence 

regarding rebuttal of facts pleaded by the defendants but trial court ignoring all 

the material facts and law dismissed the suit of the counter claim which ought 

to have been passed in favour of the defendant appellant. 

 (vi) That the learned trial court without proper discussion of fact, oral 

and documentary evidence on record and laws thereon, wrongly passed the 

impugned judgment and the evidence of DW1 clearly proved the fact that the 

defendant No. 1 & 3 are the partners of the service station but learned trial 

court failed to take note of this vital fact. 

 (vii) That the finding of the learned trial court is entirely based on wrong 

appreciation of fact and law. As such, the impugned judgment is liable to be set 

aside. 

 (viii) That the learned trial court passed the decree most illegally, 

arbitrarily and capricious manner by violating the law involved and the said 

judgment does not stand the test of judicial scrutiny as it does not reflect the 

application of judicial mind which has caused grave miscarriage of justice to the 

appellant for which appellant prays to set aside the impugned judgment & 

decree passed in Title Suit No. 46/2017 and allow the counter claim of the 

appellant. 

 

 

DISCUSSION, DECISION AND REASONS THEREOF : 

10. In the suit the trial court had framed only one issue namely whether the 

counter claimant is entitled to get any reliefs as prayed for  and finally decided 

the issue in the negative i,e against the counter claimant. Now it is to be seen 

whether the trial court had arrived at a right findings while deciding suit based 

on the pleadings, evidence and documents on record. 

11. During the course of the hearing, counsel for appellant turned up and 

advanced his argument but none appears for the respondent in spite of 

repeated opportunities. Even then, last opportunity was given to the respondent 

to advance argument but respondent failed to appear and advance argument. 
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12. Having heard the argument of the learned counsel appearing for the 

appellant and on careful perusal of the impugned judgment dated 02-04-2019, 

it appears that the appellants had primarily assailed the impugned judgment of 

the learned trial court dated 02-04-2019 on the ground that defendants in the 

counter claim pleaded that plaintiff is not the right person to represent the 

defendants as a fit person to be continued as attorney for defendant No. 1 & 3 

and to that effect, defendants have adduced evidence in court to substantiate 

their stand. But, as assailed in the present appeal, the learned trial court failed 

to appreciate the facts pleaded by the defendants/ appellant in the counter 

claim and the evidence adduced by them in right perspective and dismissed the 

counter claim of the defendant/ appellant in the most illegal, whimsical and 

capricious manner which is liable to be set aside. 

13. On perusal of the impugned judgment dated 02-04-2019, it is seen that 

the learned trial court had accepted the pleadings and evidence of defendant 

No 1 that the defendants by proving the documents marked as Ext. 1 the 

original sale deed No. 823 of 2006, Ext. 1(1) to 1(7) the signatures of vendor 

Ratan Kumar Dutta and Ext. 1(8) to 1(10) are the signatures of witness Dhiren 

Chandra Dey, Nur Mohammad and Mojibur Rahman, Ext. 2 is the patta of PP 

NO. 109 in the name of Ranjan Choudhury, Ext. 3 the retail supply agreement 

between Shell and M/s Koliabhomrah Service Station, Ext. 4 & 5 the trade 

licenses of M/s Koliabhomrah Service Station, Ext. 6 & 7 the copies of 

Jamabandi of PP No. 103 & 109 of Bhomraguri, Mouza- Bhairabpad, Ext. 8 

letter dated 06-11-2017 issued by Shell to M/s Koliabhomrah Service Station, 

Ext. 9 & 10 copies of revenue receipt, Ext. 11 the firm registration certificate of 

M/s Koliabhomrah Service Station abundantly proved the fact that defendant 

No. 2 & 3 are the owner of the land where the partnership firm under the name 

& style of “M/s Koliabhomrah Service Station” has been set up and defendant 

No. 1 & 3 are the partners of the firm. However, learned trial court even after 

admitting the fact that DW-1 has adduced unrebutted and unshaken oral 

evidence against the plaintiff that he has been involved in illegal activities in 

doing the business of the defendant but did not accept the said oral evidence 

as worthy of credence only on the ground that defendants failed to adduce any 
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documentary evidence to that effect, ignoring the vital fact that the plaintiff by 

appearing in dock failed to contradict/ dispute the oral evidence of the DW1. 

14. Another stand of the learned trial court is that though defendant adduced 

oral evidence that the plaintiff is not a fit person to be the attorney of the 

defendants to look after the business of the firm without proving the document 

of power of attorney and declaration executed between the plaintiff and 

defendants/ counter claimants to be fraudulent and defendants requesting the 

plaintiff on several occasions to appear before the Tezpur Sub-Registry Office 

for cancellation of those documents and without making any prayer in the 

counter claim by the defendants/ appellants for cancellation of those 

documents cannot be accepted to have been proved. Defendants nowhere 

pleaded that documents executed between them have been cancelled or 

revoked in due course of time. Therefore, in the absence of proof of such fact, 

the court did not accept the plea of the defendants in the counter claim that 

plaintiff is not the right person to be their attorney by way of adducing credible, 

trustworthy documentary evidence. As such, even though the suit of the 

plaintiff was dismissed for default nevertheless, the counter claim of the 

defendants also cannot be allowed as the defendants/ counter claimants also 

failed to prove that the Power of Attorney allegedly executed by the plaintiff 

was fraudulent, illegal and one sided document by producing sufficient credible 

documentary evidence. 

15. In the counter claim the main prayer of the counter claimants was that 

plaintiff is not the right person to represent the defendants as a fit person to be 

continued as attorney for defendant No. 1 & 3 and this fact has been proved by 

the defendants claimants not only by oral evidence but also by proving the 

documents marked as Ext. 8 which was issued by the Shell India Markets 

Private Limited at the behest of the plaintiff who conspired to ruin the business 

of the defendants by falsely claiming that he is the owner of the service station 

and bears all expenditures from his pockets being the owner. All these facts 

have been denied by the defendants and proved by oral and documentary 

evidence that in fact they were the actual owner. It was the plaintiff who 

claimed that he was the real owner of the Service Station but it is admitted fact 

that the defendants obtained the license bearing No RSA/004 Dtd 03-03-2007 
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of M/S Shell India Marketing Private Limited. The plaintiffs claim was that he 

was the duly appointed attorney for the defendants No 1 & 3 where defendant 

No 2 stood as a witness on the strength of the General Power of Attorney 

(Irrevocable) No 454 dtd. 06-05-2011 and invested huge amount of money as 

the defendants does not have that financial capacity to run the service station. 

But, the plaintiff failed to prove the said document in court by way of adducing 

evidence in the dock of the court and contrary to this, the defendants counter 

claimants have taken the stand that plaintiff is not the right person to represent 

the defendants as a fit person to be continued as attorney for defendant No. 1 

& 3 on the strength of the said General Power of Attorney (Irrevocable) No. 454 

dtd. 06-05-2011. Therefore, the defendants have been able to prove that fact 

by preponderance of probabilities that the plaintiff is not the right person to 

represent the defendants as a fit person to be continued as attorney for 

defendant No. 1 & 3 when the plaintiff himself dared not to come to the 

witness box to prove the fact that he was the duly appointed attorney for the 

defendants No. 1 & 3. As such, the finding of the learned trial court cannot 

allowed to stand in law and fact in the given facts and circumstances of the 

case. In Legal Eagle (SC) 470 (Ramesh Chand Ardawatiya versus Anil 

Panjwani) it was held by the Hon‟ble Apex Court that in the absence of denial 

of the plaint averments the burden of proof is not very heavy. Prima facie proof 

of relevant facts constituting the cause of action would be sufficed and court 

would grant relief as found entitled. 

16. In AIR 1973 Gauhati 90 (Mst. Jurmati Bewa and others v Anowar Rasul 

and others) it was held in para 18 of the judgment that when a party to the suit 

avoids the witness box, the presumption is that he is withholding himself to 

avoid pertinent questions in cross examination. In the present case, the suit of 

the plaintiff dismissed for default and he did not contest the counter claim of 

the defendants and come to court to cross examine the defendants witness. 

17. In view of the discussions made above, this court comes to unerring 

conclusion that the findings of the learned trial court cannot be allowed to 

stand in law. In the result, the impugned judgment is set aside and held that 

the defendants /counter claimants are entitled to the relief claimed, i.e. the 
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plaintiff is not a fit person to be continued as attorney for the defendants No. 1 

& 3. Prepare the decree accordingly. 

18. Consequently, the appeal is allowed.  

19. Return the T.S. No. 46/2017 along with the copy of the judgment to the 

trial court forthwith. 

20. Given under my hand and seal of this court, on this 9th day of January, 

2023. 

 (C.B. Gogoi) 
         District Judge, 
       Sonitpur::Tezpur.
  
 

Dictated and corrected by me. 
 

 
 

(C.B. Gogoi) 
District Judge, 
Sonitpur, Tezpur. 


